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PROCESS AND STATUS PRIOR TO THE 

NINTH SESSION 

The ninth round of negotiations on an interna-

tionally binding treaty on business and human 

rights (UN Treaty) took place in Geneva under 

the auspices of the UN Human Rights Council 

(HRC) from 23 to 27 October 2023. 

The process began almost a decade ago (2014) 

with the adoption of Human Rights Council 

Resolution 26/9, which set up an open-ended 

intergovernmental working group (OEIGWG) 

chaired by Ecuador to develop an “interna-

tional legally binding instrument to regulate, in 

international human rights law, the activities of 

transnational corporations and other business 

enterprises". Unfortunately, (transnational) 

corporations are repeatedly implicated in all 

types of human rights abuses. Incidents such as 

the collapse of the Rana Plaza textile factory 

move this reality into the public spotlight on a 

regular basis. The treaty is intended to prevent 

precisely such incidents in future.  

Ecuador and South Africa were instrumental in 

putting this process in motion. Since then, ne-

gotiations on the individual elements of the 

treaty text have taken place every October for 

a period of one week at the Palais des Nations 

in Geneva. In addition to the States, civil soci-

ety organisations, trade unions and business 

associations also have the opportunity to par-

ticipate in the negotiations. Year in year out, 

non-governmental organisations (NGOs) ac-

tively contribute to the ongoing debate while 

also raising awareness through informational 

events taking place on the margins of the con-

ference, drawing attention to current chal-

lenges bearing relevance to the ongoing nego-

tiations of the agreement, above all in the form 

of case studies.  

The aim of the UN Treaty is to establish an in-

strument laying down human rights responsi-

bilities of transnational corporations and other 

business enterprises worldwide. Countries that 

ratify the treaty would commit themselves un-

der international law to making corporate hu-

man rights due diligence mandatory in their 

national bodies of law, to ensuring respect for 

human rights worldwide and to easing access 

to justice and effective remedies for victims of 

human rights abuses by business enterprises. It 

is intended to amend, complement and 

strengthen existing human rights standards al-

ready laid down in legally non-binding instru-

ments (soft law standards) such as the UN 

Guiding Principles on Business and Human 

Rights (UNGPs), as it has been shown that 

these alone are not sufficient. A legally binding 

instrument, however, is and remains the 

strongest and most tangible way to close 

https://www.ohchr.org/sites/default/files/documents/publications/guidingprinciplesbusinesshr_en.pdf
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regulatory gaps in the international legal 

framework. 

After the OEIGWG commenced its work in 

2015, the first two meetings (2015 and 2016) 

were primarily devoted to discussions of fun-

damental issues such as form, content and 

scope. The first draft (Zero Draft) was pre-

sented by the OEIGWG in July 2018 in the run-

up to the fourth round of negotiations in Octo-

ber 2018 and has since that time been updated 

(with some exceptions) after each meeting to 

include amendments proposed by the States as 

well as written contributions and then resub-

mitted before the beginning of the next round 

of negotiations. This may appear to be a very 

long and tedious process at first glance, but this 

is not unusual when it comes to negotiating an 

international treaty under the auspices of the 

UN, as potentially 193 UN Member States have 

to forge some sort of consensus.  

A brief overview of the status of meetings and 

the treaty: 

▪ 2015: First meeting of the OEIGWG 

(chaired by Ecuador) 

▪ 2016: Second meeting of the OEIGWG 

▪ 2017: The Chair presents possible ele-

ments for a legally binding instrument as 

a basis for the third meeting of the 

OEIGWG in 2017 

▪ 2018: Zero Draft to serve as the basis for 

the fourth meeting of the OEIGWG in 2018 

▪ 2019: Revised draft to serve as the basis 

for the fifth meeting of the OEIGWG in 

2019 

▪ 2020: Second revised draft to serve as the 

basis for the sixth meeting of the OEIGWG 

in 2020 

▪ 2021: Third revised draft following open 

informal consultations to serve as the basis 

for the seventh meeting of the OEIGWG in 

2021 

▪ 2022: Third revised draft with specific tex-

tual proposals - submitted by States during 

the previous seventh session - to serve as a 

basis for the eighth session of the OEIGWG 

in 2022. Establishment of a Friends of the 

Chair group (Azerbaijan, France, Indone-

sia, Cameroon, Portugal and Uruguay) to 

advise the Chair on the further mode of 

work 

▪ 2023: Revised draft (adjusted clean ver-

sion July) to serve as the basis for the ninth 

meeting of the OEIGWG in 2023 after in-

tersessional State consultations were held 

between April-June 2023 and the submis-

sions of written contributions, as well as a 

revised draft (version in mark-up mode) 

Textual basis before the start of this year's ne-

gotiations 

The draft treaty presented by the Ecuadorian 

Chair in July 2023 was intended to serve as the 

basis for the ninth round of negotiations. It is 

based on the updated 2021 draft version, 

which incorporated the results of regional con-

sultations held by the Friends of the Chair 

group between the eighth and ninth session. 

Compared to the previous draft, the new draft 

treaty is more closely aligned with the UNGPs, 

is clearer and more concise in its implementa-

tion and offers State Parties more latitude in 

some respects. Nevertheless, there has been 

some back-peddling in the new text compared 

to the previous 2022 version. This is in particu-

lar reflected by a watering down of Articles 6 to 

9, which relate to prevention, access to rem-

edy, legal liability and adjudicative jurisdiction. 

Other areas subjected to criticism include fail-

ure to include environmental and climate as-

pects, no mention being made of what is in the 

meantime a vested right to a clean, healthy and 

sustainable environment, and inadequate con-

sideration being afforded to human rights de-

fenders in the current version.  

 

 

https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/Session3/LegallyBindingInstrumentTNCs_OBEs.pdf
https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/OEIGWG_RevisedDraft_LBI.pdf
https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/Session6/OEIGWG_Chair-Rapporteur_second_revised_draft_LBI_on_TNCs_and_OBEs_with_respect_to_Human_Rights.pdf
https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/Session6/LBI3rdDRAFT.pdf
https://undocs.org/Home/Mobile?FinalSymbol=A%2FHRC%2F49%2F65%2Fadd.1&Language=E&DeviceType=Desktop&LangRequested=False
https://undocs.org/Home/Mobile?FinalSymbol=A%2FHRC%2F49%2F65%2Fadd.1&Language=E&DeviceType=Desktop&LangRequested=False
https://www.ohchr.org/sites/default/files/documents/hrbodies/hrcouncil/igwg-transcorp/session9/igwg-9th-updated-draft-lbi-clean.pdf
https://www.ohchr.org/sites/default/files/documents/hrbodies/hrcouncil/igwg-transcorp/session9/igwg-9th-updated-draft-lbi-clean.pdf
https://www.ohchr.org/sites/default/files/documents/hrbodies/hrcouncil/igwg-transcorp/session9/igwg-9th-updated-draft-lbi-track-changes.pdf
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State involvement and positioning 

For a considerable time, the UN Treaty was al-

most solely espoused by States of the Global 

South. The resolution was adopted in the Hu-

man Rights Council with only 20 votes in favour, 

14 against and 13 abstentions. States such as 

Indonesia, Cuba and Venezuela, but also Rus-

sia, China and India, had voiced their support 

for the resolution. As expected, industrialised 

nations like the USA, Japan and all the Member 

States of the European Union, which were 

members of the HRC at the time, voted against 

the resolution. Brazil abstained.  

Positions have shifted in recent years, however, 

with a host of countries debating or already 

having enacted their own national supply chain 

due diligence laws, such as France (Loi de Vigi-

lance, 2017) or Germany (Lieferkettensorg-

faltspflichtengesetz, 2021). The UN treaty-

making process also began to gather pace in 

2021 after Ecuador, in its capacity as chair and 

rapporteur for the OEIGWG, put forward the 

third revised draft in August of that year. This 

was especially intended to align the text more 

closely with already existing instruments and 

frameworks, such as the UNGPs, the Tripartite 

Declaration of Principles concerning Multina-

tional Enterprises and Social Policy (MNE Dec-

laration) and other relevant mechanisms of the 

International Labour Organization (ILO), as well 

as the OECD Guidelines for Multinational En-

terprises, in order to facilitate implementation. 

New momentum also developed when the USA 

and Japan actively joined in the negotiations 

for the first time at the ensuing session of the 

OEIGWG held in 2021. Germany also spoke out 

for the first time in the seventh year of negoti-

ations. Finally, parallel to the UN Treaty pro-

cess, the G7 States also committed to an inter-

nationally binding instrument at their June 

2022 summit. This was a significant volte-face. 

Negotiations at the eighth session held in 2022 

fell short of expectations, however. An im-

mense amount of work still needs to be per-

formed to define even fundamental principles. 

And in lieu of all stakeholders getting involved, 

in particular States, it will not be possible to 

steer the process to culmination and achieve a 

consensus on the most important hallmarks of 

an internationally legally binding instrument.  

The European Union (EU), which does not have 

a negotiating mandate, has thus far only taken 

part in the negotiations with observer status, 

limiting itself to forwarding general statements 

and communicating a few sceptical objections. 

This may change in the future once the EU has 

issued a supply chain law. The EU Council, Eu-

ropean Parliament and Commission are ex-

pected to come up with an agreement for the 

proposed EU Corporate Sustainability Due Dili-

gence Directive (CSDDD) by the end of the cur-

rent legislative term at the latest. The EU has 

cited the existing UN Guiding Principles on 

Business and Human Rights as grounds for not 

seeking a negotiating mandate, drawing atten-

tion to the disconnect between the draft and 

these UNGPs, the scope of application, as well 

as the need to streamline and provide more 

flexibility for States to implement such an in-

strument. These points of contention were par-

tially acknowledged in the draft treaty put for-

ward in July 2023, which could be viewed as a 

concession intended to encourage the EU 

States to engage more in the proceedings.  

 

NEGOTIATIONS IN THE NINTH SESSION  

Kick-off with obstacles 

While progress has been sluggish in recent 

years, some initial signs of progress in negotia-

tions could be witnessed this year. This ninth 

session, however, also experienced some ups 

and downs, starting with differences of opinion 

about which text should use as the point of de-

parture in the negotiations, causing a bumpy 

start to the session and offering considerable 

insight into the overall prevailing mood. 

Behind this was the fact that the African group 

failed to meet within the agreed timeframe for 

its regional consultation, occasioning confusion 

and uncertainty in the wake of a regional meet-

ing arranged by NGOs. This meeting, which was 
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held in Ghana on 3 October, was also attended 

by representatives of African States and was 

mistakenly interpreted as an official consulta-

tion. Its conclusions were then forwarded to 

the Chair, but became a dead letter because 

the cut-off date for incorporating regional re-

sults had already expired. The African Group 

thereupon vehemently rejected the updated 

draft agreement of July 2023 submitted to 

serve as the basis for the week of negotiations. 

This subsequently led to the aforementioned 

dissension between the States. It was ulti-

mately agreed both to retain the draft version 

as presented and to furnish everyone with a 

parallel version in mark-up mode in order to be 

able to track changes (as well as comments by 

the States made in the previous session). This 

was to be welcomed, as civil society and some 

States (particularly African and Latin American 

ones) had already raised the question in the 

run-up to and upon commencement of the 

meeting as to why some parts of the third ver-

sion of 2022 were no longer included in the 

new current draft, thus providing a better over-

view. The African group also called for its con-

cerns to be mentioned in the report issued at 

the end of the ninth session. 

The agenda 

Due to the delay in the start of what was then 

a short week of negotiations, but also because 

of strong sentiments of some States regarding 

particular articles making specific reference to 

case studies, negotiations ultimately only ad-

dressed the preamble along with Articles 1 

(Definitions), 2 (Statement of Purpose) and 3 

(Scope) out of a total of 24 articles. 

In addition to election of Chair-Rapporteur 

Cristian Espinosa Cañizares (new Permanent 

Representative of Ecuador to the United Na-

tions Office at Geneva since the beginning of 

2023) and concurrence on the work pro-

gramme for the ninth session, day 1 was de-

voted to general statements in which States, 

regional groupings, NGOs and business associ-

ations took the floor. A mounting number of 

countries like South Africa voiced unease 

about the scope of application in the updated 

draft, calling for it to be confined solely to 

transnational corporations once again, as the 

new updated draft provided for an extension 

of the text to include all business enterprises 

and not just transnational corporations. More-

over, many countries commented on the 

amendments made to the legal liability provi-

sions, stressing a need to institute a compre-

hensive liability system that is in line with na-

tional and international law. Another issue that 

increasingly cropped up, and this was also ad-

dressed by the EU, was the lack of any refer-

ence being made to the right to a clean, 

healthy and sustainable environment. This was 

also criticised by other countries, NGOs and 

trade union associations. The International 

Transport Workers' Federation (ITF) also found 

fault with the fact that its proposals had been 

ignored, while expressing its misgivings over 

the dilution of Articles 6 to 9. 

The meeting was overshadowed by the Israel-

Palestine conflict, with some countries increas-

ingly voicing their views and stances, prompt-

ing the Chairman to recurringly call for state-

ments to be limited to the treaty negotiations. 

Continuing with the general statements from 

the previous day, especially the preamble was 

placed on the agenda on day 2. The need was 

discussed to cite human rights declarations 

and conventions - such as the ILO conventions, 

the UN Declaration on Human Rights Defend-

ers, the UN Declaration on the Rights of Peas-

ants and a greater consideration of children's 

rights and people with disabilities, as well as 

the inclusion of corporate due diligence obliga-

tions in conflict regions. Another point in the 

dialogue was gender equality, underscored by 

the EU as one of its fundamental values. The 

Latin American countries also appealed for a 

more gender-responsive language to be in-

cluded in the current draft (gender-responsive 

access to justice, gendered impacts of corpo-

rate abuses & violations). 

Day 3 was dedicated to Article 1 (Definitions), 

in which the definition of victims, business 
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activities and relationships, human rights due 

diligence ,and remedy were debated. With re-

gard to the definition of victims, there was an 

intensified discussion in particular over 

whether mention should be made of human 

rights "violations" or, instead, "abuse" in the 

context of the impact of corporate activities 

(corporate violations versus abuse). The UK, for 

example, argued that the term "abuse" is very 

broad. 

On day 4, the debate centred on Article 2 

(Statement of purpose), the objectives of this 

treaty, and Article 3 (Scope), the area of its ap-

plication. In particular, it was debated whether 

companies had obligations or merely responsi-

bilities. Previous drafts had still opted for the 

term "obligations", which has now been re-

placed by "responsibilities" in the current text 

and is tantamount to a weakening of require-

ments applying to business enterprises. States 

like the UK, Panama, Peru and the USA argued 

that the language of the UNGPs, which makes 

reference to corporate responsibility and the 

duty of States to protect human rights, should 

be adopted as a guiderail here. The NGOs, on 

the other hand, argued with reference to the 

legally binding nature of the planned treaty 

that enterprises also have obligations to re-

spect human rights. 

In the debate over the scope of application laid 

down in Article 3, many States differed over 

the issue of what kind of companies the treaty 

should regulate: all business enterprises 

(transnational or not), (supported by Chile, 

Mexico, Panama, Peru and the USA) as pro-

posed by the Chair; or limited to transnational 

corporations (TNCs) and other business enter-

prises of a transnational nature (advocated by 

various States, including China, Ghana, Hondu-

ras, Colombia, Pakistan, Russia and South Af-

rica) as put forward in Resolution 26/9; or to all 

business enterprises with a special focus on 

TNCs (Brazil). The Chair's proposal to draft a 

new resolution in the HRC in order to precisely 

spell out the scope of application and save time 

during the OEIGWG's negotiation week came 

as a surprise, however. As negotiation of such 

resolutions is a very time-consuming affair 

with the outcome uncertain, this was unani-

mously rejected. As an alternative, States 

called for more resources as well as support 

from independent legal experts in the pro-

ceedings in order to be able to resolve such is-

sues more efficiently going forward.  

On the 5th and final day of the meeting, the 

States discussed recommendations by the Ec-

uadorian Chair on how to galvanise the pro-

cess. Proposals included:  

▪ States considering a procedural decision to 

the HRC. This means that countries would 

refrain from discussing the scope of appli-

cation yet again. A further objective of 

such a procedural decision would be to 

mobilise additional resources for the pro-

cess (methodology) in order to leverage 

these for intergovernmental consultations. 

▪ Organising intersessional, cross-regional 

consultations on various topics with the 

help of the Friends of the Chair group. The 

Chair would be supported by five legal ex-

perts handpicked by the Office of the High 

Commissioner for Human Rights (OHCHR) 

on the basis of geographical distribution. 

▪ Considering all textual proposals from the 

week of negotiations in order to carry on 

with negotiations in October 2024. 

Chair Espinosa wrapped up the ninth meeting 

of the OEIGWG, announcing the intention of 

presenting the meeting report at the 55th HRC 

meeting in March 2024. The draft report is to 

be a summary of the debate from this year's 

round of negotiations. It was adopted by con-

sensus without any recommendations or con-

clusions being drawn. The annex to the report 

will contain the text of the draft treaty, updated 

with the submissions made by the States dur-

ing the ninth session, and together with the full 

report is to be made available on the OHCHR 

website for the ninth session. 

 

 

https://www.ohchr.org/en/hr-bodies/hrc/wg-trans-corp/igwg-on-tnc
https://www.ohchr.org/en/hr-bodies/hrc/wg-trans-corp/igwg-on-tnc
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OUTLOOK 

Compared to previous years, the ninth session 

has been an important step forward in the pro-

cess to establish an internationally binding le-

gal instrument. States have finally entered into 

the phase of real negotiations, even if they are 

proceeding at an extremely slow pace. Those 

States that were previously rather sceptical 

have made constructive contributions. In the 

past, the process was often not credited with 

having much legitimacy on the grounds that 

too few States were involved and the process 

therefore fell short of critical mass. Since this 

year at the latest, this argument no longer 

holds weight. A feeling of joint purpose and ad-

vocacy for the process is gaining ground, even 

if it will still be a long haul. In spite of all this, 

even greater state participation and commit-

ment is required. Although more than 70 UN 

Member States, as well as the EU and Côte d'Iv-

oire acting on behalf of the African Union, took 

part in the ninth session, even more States 

need to be brought to the table. The accord will 

only garner the necessary approval and legiti-

macy through the broadest possible participa-

tion of States. At the end of the day, the treaty 

must be individually ratified by each State and 

will not automatically apply to all UN members 

once negotiations have been completed. Ulti-

mately, the accord must be implemented by as 

many States as possible in order to have the de-

sired impact. The newly launched and planned 

work processes (hybrid format of negotiations; 

intergovernmental thematic consultations with 

the involvement of legal experts) are reason for 

hope that a greater efficiency can be attained 

in the next round of negotiations, however. Re-

garding the question of the scope of applica-

tion, which is still a source of contention among 

the many countries, it is to be hoped that the 

planned reform processes for the workflows 

will also contribute to an early understanding 

among the States as to which business enter-

prises the agreement should apply to.  

Overall, however, there is still a great need to 

enhance awareness of the UN Treaty in order 

to actively draw more States into the negotia-

tions. This needs to be with the broadest pos-

sible involvement of civil society organisations, 

an arena in which the FES can make a key con-

tribution. There is a need for national, regional 

and international civil society organisations to 

continue to actively participate in the negotia-

tions. After all, these are the actors who know 

first-hand how business enterprises are impli-

cated in human rights abuses in a wide variety 

of contexts throughout the world. Civil society 

organisations must contribute their knowledge 

and experience to ensure that realities on the 

ground are tackled effectively in actual fact. At 

the same time, they can raise further aware-

ness of the negotiations in local contexts and, 

if they have not already done so, persuade 

their national governments to actively take 

part in the negotiations. One thing must be 

perfectly clear: the overall framework must not 

be narrowed! Human rights violations and 

abuses in connection with corporate activities 

must be included, including labour rights, gen-

der equality, environmental issues and the 

challenges posed by corporate activities in con-

flict zones. This requires the elaboration of 

forceful provisions along with a commitment of 

enhanced resources to further drive the pro-

cess. 

This begs the question, however, as to what in-

fluence the European CSDDD will have on the 

UN Treaty process: it remains to be seen 

whether the directive will actually support the 

UN Treaty or, quite to the contrary, even im-

pede it. EU participation in the process can only 

be of usefulness, however, whether it be to 

help shape the agreement in line with the EU's 

own vision or to create a level playing field 

globally. Of course, both arguments also apply 

to all other States that have not yet entered 

into the negotiations. The Treaty Alliance has 

long been urging an EU negotiating mandate, 

and various Member States are plugging for ac-

tive participation. On top of initiatives at na-

tional and regional levels (such as the CSDDD), 

a binding international treaty can serve as an 

important additional instrument with which to 
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boost corporate accountability by creating a 

level playing field globally while ensuring effec-

tive access to remedies for victims of corporate 

human rights abuses worldwide. The UN Treaty 

could ultimately help render the CSDDD even 

more effective at regional level. Moreover, a le-

gally binding treaty would propel discussions 

on the updating of national rules and arrange-

ments.  

If the process receives sufficient backing in the 

future, the UN Treaty may therefore set things 

in motion with the prospect of better protec-

tion and promotion of human rights world-

wide. Because this is precisely what it is all 

about: strengthening rights and improving sit-

uations of people on the ground who are at risk 

due to corporate activities. In conjunction with 

other initiatives at national, regional and 

international levels, the UN Treaty constitutes 

a key opportunity to bolster the development 

of existing human rights norms and standards 

while reinforcing them with an urgently 

needed legally binding framework. This year's 

75th anniversary of the Universal Declaration 

of Human Rights on 10 December 2023 offers 

an occasion to provide a renewed commitment 

to human rights while also advancing this pro-

cess to devise a legally binding instrument to 

regulate the activities of transnational corpora-

tions and other business enterprises through-

out the world. 

This article was first published in German on 7 

December 2023. 
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